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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Dane Count y,  

Ger al d C.  Ni chol ,  Judge.    Reversed.   

 

¶1 JON P.  WI LCOX,  J.    Thi s case comes t o us on 

cer t i f i cat i on f r om t he cour t  of  appeal s.   The appel l ant ,  Conni e 

Anne Shaw ( Shaw) ,  appeal ed an or der  of  t he Ci r cui t  Cour t  f or  

Dane Count y,  Ger al d C.  Ni chol ,  Judge,  denyi ng Shaw' s mot i on f or  

a new t r i al ,  and f r om t he cour t ' s  deci s i on at  t r i al  i mposi ng t he 

mi ddl e bur den of  pr oof ——cl ear  and convi nci ng evi dence——on t he 

l i abi l i t y  quest i ons put  t o t he j ur y i n t he speci al  ver di ct .    
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I  

¶2 The cour t  of  appeal s cer t i f i ed t he f ol l owi ng quest i on:   

What  st andar d of  pr oof  appl i es t o cases al l egi ng excessi ve use 

of  f or ce by t he pol i ce br ought  pur suant  t o 42 U. S. C.  § 1983 

( 1994 & Supp.  I I I  1998) 1 i n Wi sconsi n cour t s?   

¶3 We concl ude t hat  t he Supr emacy Cl ause of  t he Uni t ed 

St at es Const i t ut i on2 r equi r es Wi sconsi n cour t s t o appl y t he 

l owest  bur den of  pr oof ——pr eponder ance of  t he evi dence——i n ci v i l  

r i ght s act i ons under  42 U. S. C.  § 1983,  al l egi ng excessi ve use of  

                                                 
1 Sect i on 1983 of  Ti t l e 42 of  t he Uni t ed St at es Code st at es:  

Ever y per son who,  under  col or  of  any st at ut e,  
or di nance,  r egul at i on,  cust om,  or  usage,  of  any St at e 
or  Ter r i t or y or  t he Di st r i ct  of  Col umbi a,  subj ect s,  or  
causes t o be subj ect ed,  any ci t i zen of  t he Uni t ed 
St at es or  ot her  per son wi t hi n t he j ur i sdi ct i on t her eof  
t o t he depr i vat i on of  any r i ght s,  pr i v i l eges,  or  
i mmuni t i es secur ed by t he Const i t ut i on and l aws,  shal l  
be l i abl e t o t he par t y i nj ur ed i n an act i on at  l aw,  
sui t  i n equi t y,  or  ot her  pr oper  pr oceedi ng f or  
r edr ess,  except  t hat  i n any act i on br ought  agai nst  a 
j udi c i al  of f i cer  f or  an act  or  omi ssi on t aken i n such 
of f i cer ' s j udi c i al  capaci t y,  i nj unct i ve r el i ef  shal l  
not  be gr ant ed unl ess a decl ar at or y decr ee was 
vi ol at ed or  decl ar at or y r el i ef  was unavai l abl e.   For  
t he pur poses of  t hi s sect i on,  any Act  of  Congr ess 
appl i cabl e excl usi vel y t o t he Di st r i ct  of  Col umbi a 
shal l  be consi der ed t o be a st at ut e of  t he Di st r i ct  of  
Col umbi a.  

42 U. S. C.  § 1983 ( 1994 & Supp.  I I I  1998) .  

2 " Thi s Const i t ut i on,  and t he l aws of  t he Uni t ed St at es 
whi ch shal l  be made i n pur suance t her eof ;  .  .  .  shal l  be t he 
supr eme l aw of  t he l and;  and t he j udges i n ever y st at e shal l  be 
bound t her eby,  any t hi ng i n t he const i t ut i on or  l aws of  any 
st at e t o t he cont r ar y not wi t hst andi ng. "   U. S.  Const .  ar t  VI ,  
c l . 2.    
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f or ce by pol i ce per sonnel .   As such,  we r ever se t he or der  of  t he 

c i r cui t  cour t ,  and r emand f or  a new t r i al  on t he i ssue of  

l i abi l i t y .    

I I  

¶4 I n t he ear l y mor ni ng hour s of  Januar y 17,  1998,  Shaw 

was t he vi ct i m of  a hi t - and- r un acci dent  on t he Capi t ol  Squar e 

i n Madi son.   As Shaw exi t ed her  vehi c l e t o sur vey t he damage,  

t he ot her  vehi c l e dr ove away.   Shaw pur sued t he car  ar ound t he 

Squar e t o t he 600 bl ock of  West  Washi ngt on Avenue,  wher eupon a 

f emal e dr i ver  and t wo ot her  f emal e passenger s exi t ed t hei r  

vehi c l e.   Shaw al so l ef t  her  car ,  and bef or e she coul d say 

anyt hi ng,  t he ot her  dr i ver  punched her  i n t he f ace.   A f i ght  

ensued,  and event ual l y Shaw' s at t acker s got  back i nt o t hei r  

vehi c l e and sped away.    

¶5 Shaw chased t he ot her  vehi c l e back ar ound t he Squar e 

and down East  Washi ngt on Avenue at  speeds of  up t o 80 mi l es per  

hour .   Shaw st at ed t hat  she had hoped t o spot  a pol i ce of f i cer  

al ong t he way f or  hel p.   Event ual l y,  t hey ended up i n a 

commer ci al  busi ness par ki ng l ot .   Al t hough she t hought  she coul d 

go t o j ai l  f or  her  act i ons,  she chased t he occupant s of  t he 

vehi c l e ar ound t he l ot  and r ammed t he ot her  vehi c l e wi t h her  

car .   The pol i ce l at er  ar r i ved at  t he scene,  and Shaw was 

ar r est ed by Of f i cer  Car r i e Hemmi ng.   Shaw was t hen t aken t o t he 

Dane Count y Jai l  t o be booked on char ges of  cr i mi nal  damage t o 

pr oper t y and r eckl ess endanger ment  of  saf et y.    

¶6 Deput y Sher i f f  Gr eg Leat her ber r y ( Leat her ber r y)  was 

t he booki ng deput y on dut y t hat  ni ght .    Leat her ber r y t est i f i ed 
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t hat  Shaw was cooper at i ve and qui et  at  t i mes,  whi l e at  ot her  

t i mes she was angr y,  l oud,  and noncompl i ant .   As par t  of  t he 

booki ng pr ocess,  Leat her ber r y asked Shaw some st andar d medi cal  

quest i ons.   Shaw t ol d Leat her ber r y t hat  she had post - t r aumat i c  

st r ess di sor der .   Fur t her mor e,  Leat her ber r y t est i f i ed t hat  when 

he asked Shaw i f  she was cont empl at i ng sui c i de,  she di d not  

i mmedi at el y answer  hi m.   When he asked a second t i me,  Shaw 

excl ai med:   " You' r e God damn r i ght  I  am! "   Leat her ber r y t hen 

asked t he nor mal  f ol l ow- up quest i on of  i f  she had ever  t hought  

about  how she woul d t r y t o commi t  sui c i de.   Shaw st ar t ed t o say 

somet hi ng about  how a per son coul d " st uf f , "  but  she never  

compl et ed t he answer .   Thi s t r i gger ed Leat her ber r y ' s 

r ecol l ect i on of  an i nci dent  i n t he pr i son wher e a per son had 

commi t t ed sui c i de by st uf f i ng a sock i n hi s mout h.   Based on 

ever yt hi ng Shaw t ol d hi m,  Leat her ber r y made t he deci s i on t o 

st r i p Shaw of  her  c l ot hi ng.    

¶7 Leat her ber r y handcuf f ed Shaw and escor t ed her  t o a 

segr egat i on cel l  i n t he f emal e housi ng ar ea.   Deput y Roger  Fi nch 

( Fi nch)  was wai t i ng at  t he hol di ng cel l  when Leat her ber r y and 

Shaw ar r i ved.  Because Shaw was f emal e,  Deput y Amy El ve ( El ve)  

was summoned t o assi st .   When asked t o r emove her  c l ot hi ng 

vol unt ar i l y ,  Shaw r ef used,  and Leat her ber r y t ol d her  t hat  t he 

deput i es woul d be f or ced t o r emove her  c l ot hi ng.   Shaw deni es 

ever  bei ng gi ven t he oppor t uni t y t o vol unt ar i l y  r emove her  

c l ot hi ng i n t he sol e pr esence of  El ve.    

¶8 Shaw t est i f i ed t hat  Leat her ber r y t hr ew her  acr oss a 

cement  bl ock bunk,  wher e she st r uck a cement  bl ock wal l  and f el l  
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f ace- f i r st  on t he bunk.   She al so t est i f i ed t hat  Leat her ber r y 

put  hi s knee i n t he back of  her  neck and j er ked her  handcuf f ed 

hands up so t hat  her  ar ms wer e per pendi cul ar  t o her  body.   The 

deput i es pr oceeded t o r emove her  c l ot hes,  and Shaw st at ed t hat  

Fi nch,  who was hol di ng t he door  of  t he cel l  open,  st ood i n t he 

door way gr i nni ng at  her .   Af t er  her  c l ot hi ng had been r emoved,  

Shaw was gi ven a j ai l  smock t o wear .   Shaw t est i f i ed t hat  

Leat her ber r y ' s act i ons caused her  gr eat  pai n and emot i onal  

di st r ess,  and Fi nch and El ve di d not  at t empt  t o i nt er vene t o 

pr event  Leat her ber r y f r om usi ng excessi ve f or ce,  t hough t hey had 

t he oppor t uni t y t o do so.    

¶9 The deput i es,  on t he ot her  hand,  t est i f i ed t hat  Shaw' s 

head never  hi t  t he wal l ,  Leat her ber r y never  put  hi s knee on her ,  

and no one pul l ed her  handcuf f ed ar ms up.   Leat her ber r y 

t est i f i ed t hat  he used t he necessar y f or ce t o r emove her  

c l ot hi ng gi ven Shaw' s physi cal  r esi st ance.    

¶10 Shaw f i l ed an act i on i n Dane Count y Ci r cui t  Cour t  on 

November  4,  1998,  whi ch al l eged f our  c l ai ms f or  r el i ef :   ( 1)  

t hat  t he deput i es subj ect ed her  t o an i l l egal  st r i p sear ch under  

Wi s.  St at .  § 968. 255 ( 1997- 98) ;  ( 2)  t hat  t he deput i es t or t i ousl y 

assaul t ed and bat t er ed her ;  ( 3)  t hat  t he deput i es depr i ved her  

of  her  r i ght s t o be f r ee f r om an i l l egal  st r i p sear ch and 

subj ect i on t o excessi ve f or ce as guar ant eed by t he Four t eent h 

Amendment  of  t he Uni t ed St at es Const i t ut i on and made act i onabl e 

pur suant  t o 42 U. S. C.  § 1983;  and ( 4)  t hat  Dane Count y and t he 
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Sher i f f  of  Dane Count y negl i gent l y t r ai ned t he deput i es. 3  I n 

r egar d t o her  § 1983 cl ai m,  Shaw cl ai med depr i vat i ons of  her  

const i t ut i onal  r i ght s by Leat her ber r y ' s al l eged use of  excessi ve 

f or ce and by El ve and Fi nch' s f ai l ur e t o i nt er vene on her  behal f  

whi l e Leat her ber r y mi st r eat ed her .    

¶11 On Oct ober  23,  2000,  t he def endant s moved f or  summar y 

j udgment .   I n an or der  dat ed Febr uar y 13,  2001,  t he cour t  

gr ant ed summar y j udgment  and di smi ssed each of  Shaw' s c l ai ms 

except  f or  her  c l ai m t hat  she was subj ect ed t o excessi ve f or ce 

under  42 U. S. C.  § 1983.    

¶12 On May 9,  2002,  t he deput i es moved f or  summar y 

di smi ssal  of  t he compl ai nt  as t hey had not  been per sonal l y  

i dent i f i ed or  ser ved.   At  t he hear i ng on t he mot i on t o di smi ss,  

Shaw' s counsel  f ai l ed t o appear ,  and t he ci r cui t  cour t  gr ant ed 

t he mot i on.   Shaw moved t o r eopen and t o amend her  compl ai nt  t o 

i ncl ude t he names of  t he i ndi v i dual  deput i es——Leat her ber r y,  

Fi nch,  and El ve.   On May 22,  2002,  t he cour t  vacat ed t he 

di smi ssal  and gr ant ed Shaw l eave t o amend her  compl ai nt .    

¶13 The j ur y t r i al  was hel d f r om May 19 t o May 22,  2003.   

The ci r cui t  cour t  ut i l i zed an amended ver si on of  Wi sconsi n Jur y 

I nst r uct i on- Ci vi l  2155 ent i t l ed " Excessi ve For ce i n Mai nt ai ni ng 

Jai l  Secur i t y Feder al  Ci v i l  Ri ght s:  § 1983 Act i on"  as agr eed 

upon by t he par t i es,  except  wi t h r espect  t o t he appr opr i at e 

bur den of  pr oof  on t he i ssue of  l i abi l i t y .   Over  Shaw' s 

obj ect i on,  t he cour t  used t he mi ddl e bur den of  pr oof  cont ai ned 

                                                 
3 The negl i gence cl ai m was vol unt ar i l y  abandoned by Shaw.    
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i n Wi sconsi n Jur y I nst r uct i on- Ci vi l  205 f or  t he l i abi l i t y 

quest i ons i n t he speci al  ver di ct . 4  On t he quest i on of  damages,  

t he j ur y was i nst r uct ed on t he l ower  bur den of  pr oof .   Shaw 

ar gued t hat  t he j ur y shoul d have been i nst r uct ed on t he l ower  

bur den of  pr oof  f or  each quest i on i n t he speci al  ver di ct .   The 

cour t  was sympat het i c t o Shaw' s posi t i on,  but  i t  f el t  obl i gat ed 

t o f ol l ow t he l aw i n Wi sconsi n as ar t i cul at ed i n cases such as 

Johnson v.  Ray,  99 Wi s.  2d 777,  299 N. W. 2d 849 ( 1981)  and 

Wi r si ng v.  Kr zemi nski ,  61 Wi s.  2d 513,  213 N. W. 2d 37 ( 1973) ,  

whi ch st at ed t hat  i n c i v i l  c l ai ms al l eged agai nst  pol i ce 

of f i cer s f or  excessi ve f or ce,  t he pr oper  st andar d i s t he mi ddl e 

bur den of  pr oof .    

¶14 At  one poi nt ,  t he j ur y r epor t ed t o t he j udge t hat  i t  

was " at  a bl ock"  on t he quest i on r el at i ng t o Leat her ber r y ' s 

l i abi l i t y .   However ,  af t er  near l y f i ve hour s of  del i ber at i on i n 

t ot al ,  t he j ur y  l at er  r et ur ned a ver di ct  of  11- 1 i n f avor  of  

Leat her ber r y and El ve on t he i ssue of  l i abi l i t y ,  and 10- 2 i n 

f avor  of  Fi nch on t he i ssue of  l i abi l i t y . 5  I n r egar d t o damages,  

t he j ur y vot ed 11- 1 t hat  Shaw shoul d r ecei ve no money f or  past  

                                                 
4 For  each i ndi vi dual  deput y,  t he speci al  ver di ct  f i r st  

asked t he j ur y  i f  Deput y Leat her ber r y used excessi ve and 
unnecessar y f or ce agai nst  Shaw or  i f  Deput i es Fi nch and El ve 
f ai l ed t o act  i n v i ol at i on of  Shaw' s r i ght  not  t o be subj ect ed 
t o excessi ve or  unr easonabl e f or ce.   Onl y i f  t he j ur y answer ed 
i n t he af f i r mat i ve di d i t  r each t he second quest i on of  whet her  
t he i ndi v i dual  deput y ' s conduct  caused har m t o Shaw.     

5 Because t he j ur y f ound i n f avor  of  each def endant  on t he 
quest i on of  excessi ve f or ce or  f ai l ur e t o i nt er vene,  i t  di d not  
answer  t he quest i on of  causat i on f or  any of  t he def endant s.    
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medi cal  expenses;  pai n,  suf f er i ng and di sabi l i t y ;  or  f ut ur e 

medi cal  expenses.   However ,  t he j ur y was unani mous i n i t s 

deci s i on t o awar d Shaw $5000 i n damages f or  ment al  pai n and 

emot i onal  di st r ess.    

¶15 Shaw f i l ed a mot i on f or  a new t r i al  c l ai mi ng,  i n par t ,  

t hat  t he c i r cui t  cour t  er r ed by i nst r uct i ng t he j ur y t hat  she 

had t o est abl i sh l i abi l i t y  under  t he mi ddl e bur den of  pr oof .   I n 

an or der  f i l ed on Jul y 17,  2003,  t he c i r cui t  cour t  deni ed Shaw' s  

mot i on f or  a new t r i al .   The cour t  st at ed t hat  under  Wi sconsi n 

l aw,  t he mi ddl e bur den of  pr oof  i s used i n excessi ve f or ce cases  

i nvol v i ng pol i ce of f i cer s.   I t  al so not ed t hat  t he bur den of  

pr oof  i s appr opr i at el y hi gher  f or  pol i ce of f i cer s i n assaul t  

cases because t hey ar e pr i v i l eged t o use f or ce under  some 

ci r cumst ances.    

I I I  

¶16 Pr el i mi nar i l y ,  we not e t hat  j ur i sdi ct i on of  § 1983 

act i ons does not  r est  excl usi vel y i n f eder al  cour t s.   See Mai ne 

v.  Thi bout ot ,  448 U. S.  1,  3 n. 1 ( 1980)  ( " Any doubt  t hat  st at e 

cour t s may al so ent er t ai n such act i ons was di spel l ed by Mar t i nez 

v.  Cal i f or ni a,  444 U. S.  277,  283- 84,  n. 7 ( 1980) . " ) .   Pr i or  t o 

t hi s concl usi ve st at ement  of  t he Uni t ed St at es Supr eme Cour t ,  

t hi s cour t  had hel d t hat  Wi sconsi n st at e cour t s have 

j ur i sdi ct i on t o deci de act i ons based upon § 1983.   Ter r y v.  

Kol ski ,  78 Wi s.  2d 475,  479,  254 N. W. 2d 704 ( 1977) .   I ndeed,  

" t her e ar e no l onger  any st at e cour t  syst ems t hat  r ef use t o hear  

§ 1983 cases[ , ] "  and " [ s] t at e cour t s have emer ged i n r ecent  

year s as t he f or um of  choi ce f or  an i ncr easi ng number  of  
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pl ai nt i f f s sui ng st at e and l ocal  def endant s under  

 .  .  .  § 1983. "   St even H.  St ei ngl ass,  Sect i on 1983 Li t i gat i on 

i n St at e Cour t s § 1: 1,  at  1- 1,  1- 4 ( 2002) .  

¶17 The i ssue of  what  bur den of  pr oof  i s appr opr i at e i n a 

§ 1983 act i on al l egi ng excessi ve f or ce i n st at e cour t  i s  a 

mat t er  of  f i r st  i mpr essi on bef or e t hi s cour t .   " Det er mi nat i on of  

t he appr opr i at e bur den of  pr oof  i n t hi s case pr esent s a quest i on 

of  st at ut or y i nt er pr et at i on,  a quest i on of  l aw whi ch t hi s cour t  

det er mi nes i ndependent l y of  ot her  cour t s,  benef i t i ng f r om t hei r  

anal yses. "   Car l son & Er i ckson Bui l der s,  I nc.  v.  Lamper t  Yar ds,  

I nc. ,  190 Wi s.  2d 650,  658,  529 N. W. 2d 905 ( 1995) .   " St at ut or y  

i nt er pr et at i on i s a quest i on of  l aw t hat  we r evi ew de novo. "   

St at e v.  St enkl yf t ,  2005 WI  71,  ¶7,  281 Wi s.  2d 484,  697 

N. W. 2d 769 ( c i t i ng Col umbus Par k Hous.  Cor p.  v.  Ci t y of  Kenosha,  

2003 WI  143,  ¶9,  267 Wi s.  2d 59,  671 N. W. 2d 633) .    

I V 

¶18 Shaw cont ends t hat  t he c i r cui t  cour t  er r oneousl y 

i nst r uct ed t he j ur y t hat  she had t o est abl i sh l i abi l i t y  under  

t he mi ddl e bur den of  pr oof ——cl ear  and convi nc i ng evi dence——as 

det ai l ed i n Wi sconsi n Jur y I nst r uct i on——Ci vi l  205.   Shaw f ur t her  

asser t s t hat  t he l ower  bur den of  pr oof ——pr eponder ance of  t he 

evi dence——cont ai ned i n Wi sconsi n Jur y I nst r uct i on——Ci vi l  200 was 

t he pr oper  bur den of  pr oof  i n a § 1983 st at e cour t  act i on 

al l egi ng excessi ve f or ce by t he pol i ce.   The deput i es,  on t he 

ot her  hand,  ar gue t hat  t he c i r cui t  cour t  ut i l i zed t he pr oper  

bur den of  pr oof  as est abl i shed under  t hi s cour t ' s  pr i or  case 

l aw.   We agr ee wi t h Shaw t hat  t he pr eponder ance of  t he evi dence 
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st andar d shoul d have been used,  and we r emand on t he i ssue of  

l i abi l i t y .   We do not  r emand on t he i ssue of  damages,  as t he 

j ur y pr oper l y consi der ed damages under  t he l ower  bur den of  

pr oof .    

¶19 The ci r cui t  cour t  r el i ed on Wi sconsi n Jur y 

I nst r uct i on—Ci vi l  2155 i n concl udi ng t hat  t he mi ddl e bur den of  

pr oof  was r equi r ed i n t hi s case on t he i ssue of  l i abi l i t y .   

Speci f i cal l y,  t he Comment  t o t hi s j ur y i nst r uct i on suggest s t hat  

i n cases al l egi ng excessi ve f or ce under  § 1983,  t he mi ddl e 

bur den of  pr oof  i s appr opr i at e on t he speci al  ver di ct  quest i ons 

of  whet her  excessi ve f or ce was used and whet her  such f or ce 

caused i nj ur y t o t he pl ai nt i f f . 6  See Wi s JI ——Ci vi l  2155 ( c i t i ng 

Johnson,  99 Wi s.  2d 777;  Wi r s i ng,  61 Wi s.  2d 513) .    

¶20 The deci s i ons r el i ed upon by t he c i r cui t  cour t  

i nvol ved ci v i l  t or t  act i ons al l egi ng assaul t  and bat t er y by t he 

pol i ce.   Johnson,  99 Wi s.  2d at  781;  Wi r s i ng,  61 Wi s.  2d at  519.   

Al t hough t he appr opr i at e bur den of  pr oof  was not  t he cent r al  

i ssue i n t hese deci s i ons,  t hi s cour t  obser ved t hat  i n t or t  

act i ons al l egi ng excessi ve f or ce of  a pol i ce of f i cer ,  t he 

pl ai nt i f f  must  sat i sf y t he j ur y " by a c l ear  and sat i sf act or y 

pr eponder ance of  t he evi dence. "   Johnson,  99 Wi s.  2d at  783 

( c i t i ng Wi r s i ng,  61 Wi s.  2d at  520) .  

¶21 The hei ght ened bur den of  pr oof  woul d have been 

appr opr i at e i f  t hi s case ar ose under  st at e t or t  l aw.   However ,  

                                                 
6 On t he quest i on of  whet her  t he def endant s wer e act i ng 

under  col or  of  st at e l aw,  t he Comment  st at es t hat  t he l ower  
bur den of  pr oof  i s appr opr i at e.   See Wi s JI ——Ci vi l  2155.    
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Shaw' s c l ai m t hat  t he deput i es t or t i ousl y assaul t ed and bat t er ed 

her  was di smi ssed on summar y j udgment .   The sol e cause of  act i on 

t r i ed was Shaw' s c l ai m under  § 1983 t hat  t he deput i es '  act i ons 

depr i ved her  of  her  f eder al  const i t ut i onal  r i ght s.   As such,  t he 

pr oper  f ocus of  t he anal ysi s i s det er mi ni ng t he bur den of  pr oof  

under  § 1983 and not  t he bur den of  pr oof  under  st at e t or t  l aw.  

¶22 To be sur e,  t her e i s no expl i c i t  bur den of  pr oof  

cont ai ned wi t hi n t he t ext  of  § 1983.   I n such a case " [ w] her e 

Congr ess has not  pr escr i bed t he appr opr i at e st andar d of  pr oof  

and t he Const i t ut i on does not  di ct at e a par t i cul ar  st andar d,  

[ t he Supr eme Cour t ]  must  pr escr i be one. "   Her man & MacLean v.  

Huddl est on,  459 U. S.  375,  389 ( 1983) .    

¶23 The deput i es ar gue t hat  t her e i s no cont r ol l i ng 

f eder al  aut hor i t y est abl i shi ng t he bur den of  pr oof  t o be used 

f or  § 1983 cl ai ms al l egi ng excessi ve use of  f or ce.   However ,  

t her e i s c l ear  aut hor i t y t hat  f eder al  cour t s consi st ent l y 

r equi r e pl ai nt i f f s t o pr ove t hei r  § 1983 cl ai ms under  t he l ower  

bur den of  pr oof ——a pr eponder ance of  t he evi dence.   See,  e. g. ,  

Cr awf or d- El  v.  Br i t t on,  523 U. S.  574,  594 ( 1998) .    

¶24 As a gener al  mat t er ,  t he Supr eme Cour t  has r ecogni zed 

t hat  " [ i ] n a t ypi cal  c i v i l  sui t  f or  money damages,  pl ai nt i f f s 

must  pr ove t hei r  case by a pr eponder ance of  t he evi dence. "   

Huddl est on,  459 U. S.  at  387.   The bur den of  pr oof  " ser ves t o 

al l ocat e t he r i sk of  er r or  bet ween t he l i t i gant s and t o i ndi cat e 

t he r el at i ve i mpor t ance at t ached t o t he ul t i mat e deci s i on. "   

Addi ngt on v.  Tex. ,  441 U. S.  418,  423 ( 1979) .   Speci f i cal l y,  t he 

" pr eponder ance- of - t he- evi dence st andar d al l ows bot h par t i es t o 
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' shar e t he r i sk of  er r or  i n r oughl y equal  f ashi on. ' "   

Huddl est on,  459 U. S.  at  390 ( quot i ng Addi ngt on,  441 U. S.  at  

423) .    

¶25 The Supr eme Cour t  appl i es a c l ear  and convi nci ng l evel  

of  pr oof  " wher e par t i cul ar l y i mpor t ant  i ndi v i dual  i nt er est s or  

r i ght s ar e at  st ake. "   I d.  at  389 ( c i t i ng Sant osky v.  Kr amer ,  

455 U. S.  745 ( 1982)  ( pr oceedi ng t o t er mi nat e par ent al  r i ght s) ;  

Addi ngt on,  441 U. S.  at  418 ( i nvol unt ar y commi t ment  pr oceedi ng) ;  

Woodby v.  I NS,  385 U. S.  276,  285- 86 ( 1966)  ( depor t at i on) ) .   " By 

cont r ast ,  i mposi t i on of  even sever e c i v i l  sanct i ons t hat  do not  

i mpl i cat e such i nt er est s has been per mi t t ed af t er  pr oof  by a 

pr eponder ance of  t he evi dence. "   I d.  at  389- 90 ( c i t i ng Uni t ed 

St at es v.  Regan,  232 U. S.  37,  48- 49 ( 1914) ) .   The Huddl est on 

Cour t  concl uded t hat  " [ t ] he i nt er est s of  def endant s i n a 

secur i t i es case do not  di f f er  qual i t at i vel y f r om t he i nt er est s  

of  def endant s sued f or  v i ol at i ons of  ot her  f eder al  st at ut es such 

as t he ant i t r ust  st at ut e or  c i v i l  r i ght s l aws,  f or  whi ch pr oof  

by a pr eponder ance of  t he evi dence suf f i ces. "   I d.  at  390 

( emphasi s added) .    

¶26 Tur ni ng t o a § 1983 case,  i n Cr awf or d- El ,  a " l i t i gi ous 

and out spoken"  pr i son i nmat e ser vi ng a l i f e sent ence br ought  

sui t  under  § 1983 agai nst  a cor r ect i ons of f i cer  al l egi ng t hat  

t he of f i cer  del i ber at el y mi sdi r ect ed boxes cont ai ni ng l egal  

mat er i al s and ot her  per sonal  bel ongi ngs of  hi s when he was 

t r ansf er r ed among var i ous pr i sons.   Cr awf or d- El ,  523 U. S.  at  

578.   The pr i soner  c l ai med,  i n par t ,  t hat  t he of f i cer  

" del i ber at el y mi sdi r ect ed t he boxes t o puni sh hi m f or  exer ci s i ng 
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hi s Fi r st  Amendment  r i ght s and t o det er  s i mi l ar  conduct  i n t he 

f ut ur e. "   I d.   The di st r i ct  cour t  di smi ssed Cr awf or d- El ' s 

c l ai ms,  i n par t ,  because " t he Fi r st  Amendment  r et al i at i on c l ai m 

di d not  al l ege di r ect  evi dence of  unconst i t ut i onal  mot i ve. "   I d.  

at  581 ( i nt er nal  quot es omi t t ed) .   The Cour t  of  Appeal s,  

Di st r i ct  of  Col umbi a Ci r cui t ,  s i t t i ng en banc,  r evi ewed t he 

di smi ssal  of  t he Fi r st  Amendment  r et al i at i on c l ai m.   I d.   The 

pr i mar y opi ni on concl uded t hat  " unl ess t he pl ai nt i f f  of f er s 

c l ear  and convi nci ng evi dence on t he st at e- of - mi nd i ssue at  

summar y j udgment  and t r i al ,  j udgment  or  di r ect ed ver di ct  ( as 

appr opr i at e)  shoul d be gr ant ed f or  t he i ndi v i dual  def endant . "   

I d.  at  583.    

¶27 The Uni t ed St at es Supr eme Cour t  r ecogni zed t hat  t he 

hei ght ened bur den of  pr oof  i n i mpr oper  mot i vat i on cases was t he 

cour t  of  appeal s '  at t empt  t o addr ess t he pr obl em of  

" i nsubst ant i al  c l ai ms"  and t he concer ns t he cour t  had " wi t h t he 

soci al  cost s of  subj ect i ng publ i c of f i c i al s t o di scover y and 

t r i al ,  as wel l  as l i abi l i t y  f or  damages. "   I d.  at  584- 85.   

Never t hel ess,  t he Cr awf or d- El  Cour t  concl uded t hat  " [ n] ei t her  

t he t ext  of  § 1983 or  any ot her  f eder al  st at ut e,  nor  t he Feder al  

Rul es of  Ci v i l  Pr ocedur e,  pr ovi de any suppor t  f or  i mposi ng t he 

cl ear  and convi nci ng bur den of  pr oof  on pl ai nt i f f s ei t her  at  t he 

summar y j udgment  st age or  i n t he t r i al  i t sel f . "   I d.  at  594.   

Fr om t hi s det er mi nat i on,  t he Cour t  r ej ect ed t he cour t  of  

appeal s '  r equi r ement  of  a hi gher  bur den of  pr oof  on § 1983 

l i t i gant s.   I d.   " The unpr ecedent ed change made by t he Cour t  of  

Appeal s i n t hi s case [ ]  l acks any common- l aw pedi gr ee and al t er s 
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t he cause of  act i on i t sel f  i n a way t hat  under mi nes t he ver y 

pur pose of  § 1983——t o pr ovi de a r emedy f or  t he v i ol at i on of  

f eder al  r i ght s. "   I d.  at  594- 95.    

¶28 I n our  v i ew,  t he Cour t ' s  deci s i on i n Cr awf or d- El  woul d 

not  have been any di f f er ent  i n an excessi ve f or ce cont ext .   That  

i s,  t he c l ear  and convi nci ng evi dence bur den of  pr oof  under mi nes 

t he r emedi al  pur pose of  § 1983 j ust  as much i n an excessi ve 

f or ce case as i t  does i n a case such as Cr awf or d- El ,  whi ch 

concer ned t he f ai l ur e t o del i ver  a pr i son i nmat e' s l egal  paper s.    

¶29 I n excessi ve f or ce cases ar i s i ng under  § 1983,  t he 

Sevent h Ci r cui t  has t aci t l y  appr oved t he pr eponder ance of  t he 

evi dence st andar d.   I n McNai r  v.  Cof f ey,  f or  exampl e,  t he 

Sevent h Ci r cui t  r ecogni zed t hat  " a § 1983 case i s not  a cr i mi nal  

pr osecut i on,  and t he pr eponder ance st andar d appl i es t o c i v i l  

c l ai ms of  al l  sor t s. "   McNai r  v.  Cof f ey,  234 F. 3d 352,  355 ( 7t h 

Ci r .  2000) ,  vacat ed on ot her  gr ounds by 533 U. S.  925 ( 2001) ,  

over r ul ed on r emand McNai r  v.  Cof f ey,  279 F. 3d 463 ( 7t h Ci r .  

2002) .   See al so St one v.  Ci t y of  Chi cago,  738 F. 2d 896,  900- 01 

( 7t h Ci r .  1984)  ( anal yzi ng j ur y i nst r uct i on t hat  ut i l i zed t he 

pr eponder ance of  t he evi dence s t andar d i n an excessi ve f or ce 

case ar i s i ng under  § 1983) . 7  I ndeed,  even l ooki ng beyond t he 
                                                 

7 The Commi t t ee on Feder al  Ci v i l  Jur y I nst r uct i ons f or  t he 
Sevent h Ci r cui t  r ecent l y dr af t ed a ser i es of  pr oposed pat t er n 
j ur y i nst r uct i ons,  i ncl udi ng an i nst r uct i on f or  excessi ve f or ce 
cases under  § 1983 al l eged by an ar r est ee or  pr et r i al  det ai nee.   
The i nst r uct i on st at es i n par t :  " I n t hi s case,  Pl ai nt i f f  c l ai ms 
t hat  Def endant  used excessi ve f or ce agai nst  hi m.   To succeed on 
t hi s c l ai m,  Pl ai nt i f f  must  pr ove each of  t he f ol l owi ng t hi ngs by 
a pr eponder ance of  t he evi dence:  .  .  .  . "   Fed.  Ci v.  Jur y 
I nst r uct i ons of  t he 7t h Ci r .  § 7. 08 ( 2005) .    
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Sevent h Ci r cui t ,  we have f ound many f eder al  appel l at e deci s i ons 

t hat  ut i l i ze an or di nar y c i v i l  bur den of  pr oof  i n § 1983 

excessi ve f or ce cases. 8   

¶30 Al l  t ol d,  our  r evi ew of  f eder al  l aw l eads us t o t he 

concl usi on t hat  i f  Shaw had br ought  t hi s cause of  act i on i n 

f eder al  cour t ,  t he appr opr i at e bur den of  pr oof  woul d have been 

t he l ower  c i v i l  bur den.    

¶31 The i ssue t hen becomes whi ch bur den of  pr oof  t o appl y 

i n a § 1983 cause of  act i on al l egi ng excessi ve f or ce i n st at e 

cour t .   The Uni t ed St at es Supr eme Cour t  has r ecogni zed t hat  

" [ j ] ust  as f eder al  cour t s ar e const i t ut i onal l y obl i gat ed t o 

appl y st at e l aw t o st at e c l ai ms,  [ c i t i ng Er i e R. R.  Co.  v.  

Tompki ns,  304 U. S.  64 ( 1938) ]  so t oo t he Supr emacy Cl ause 

i mposes on st at e cour t s a const i t ut i onal  dut y ' t o pr oceed i n 

such manner  t hat  al l  t he subst ant i al  r i ght s of  t he par t i es under  

cont r ol l i ng f eder al  l aw [ ar e]  pr ot ect ed. ' "   Fel der  v.  Casey,  487 

U. S.  131,  151 ( 1988)  ( quot i ng Gar r et t  v.  Moor e- McCor mack Co. ,  

317 U. S.  239,  245 ( 1942) ) .   I nasmuch as t he bur den of  pr oof  i s 

subst ant i ve,  we hol d t hat  under  t he Supr emacy Cl ause,  t he l ower  

f eder al  bur den of  pr oof  appl i es i n § 1983 excess i ve f or ce cases 

i n st at e cour t .    

                                                 
8 See,  e. g. ,  Davi s v.  Renni e,  264 F. 3d 86,  105 ( 1st  Ci r .  

2001) ;  Ker man v.  Ci t y of  N. Y. ,  261 F. 3d 229,  243 n. 10 ( 2d Ci r .  
2001) ;  Rogal a v.  Di st .  of  Col umbi a,  161 F. 3d 44,  58 ( D. C.  Ci r .  
1998) ;  Tat r o v.  Ker vi n,  41 F. 3d 9,  14- 15 ( 1st  Ci r .  1994) ;  Zuchel  
v.  Ci t y & Count y of  Denver ,  Col o. ,  997 F. 2d 730,  735 ( 10t h Ci r .  
1993) ;  Mi l l er  v.  Tayl or ,  877 F. 2d 469,  471 n. 2 ( 6t h Ci r .  1989) ;  
Wi ng v.  Br i t t on,  748 F. 2d 494,  496 ( 8t h Ci r .  1984) .    
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¶32 I n Gar r et t ,  t he pl ai nt i f f ,  an i nj ur ed seaman,  f i l ed an 

act i on f or  damages i n st at e cour t  under  a f eder al  admi r al t y l aw.   

Gar r et t ,  317 U. S.  at  240.   The t r i al  cour t  ut i l i zed t he hi gher  

bur den of  pr oof  under  st at e l aw.   I d.  at  242.   The Pennsyl vani a 

Supr eme Cour t  af f i r med,  det er mi ni ng t hat  al t hough f eder al  l aw 

cont r ol l ed t he cause of  act i on,  t he bur den of  pr oof  i s a 

pr ocedur al  and not  subst ant i ve r ul e.   I d.   Ther ef or e,  t he cour t  

concl uded t hat  t he bur den of  pr oof  was cont r ol l ed by st at e l aw.   

I d.   The Uni t ed St at es Supr eme Cour t  r ever sed.   I d.  at  249.    

¶33 The Cour t  f i r st  made i t  c l ear  t hat  f eder al  subst ant i ve 

l aw appl i ed.   " We do not  have i n t hi s case an ef f or t  of  t he 

st at e cour t  t o enf or ce r i ght s c l ai med t o be r oot ed i n st at e l aw.   

The pet i t i oner ' s  sui t  r est ed on asser t ed r i ght s gr ant ed by 

f eder al  l aw and t he st at e cour t s so t r eat ed i t . "   I d.  at  243.   

Thus,  because t he cause of  act i on ar ose under  f eder al  l aw " [ t ] he 

sour ce of  t he gover ni ng l aw appl i ed i s i n t he nat i onal ,  not  t he 

st at e,  gover nment s. "   I d.  at  245.   The Cour t  went  on t o st at e:  

I f  by i t s pr act i ce t he st at e cour t  wer e per mi t t ed 
subst ant i al l y  t o al t er  t he r i ght s of  ei t her  l i t i gant ,  
as t hose r i ght s  wer e est abl i shed i n f eder al  l aw,  t he 
r emedy af f or ded by t he St at e woul d not  enf or ce,  but  
woul d act ual l y deny,  f eder al  r i ght s whi ch Congr ess,  by 
pr ovi di ng al t er nat i ve r emedi es,  i nt ended t o make not  
l ess but  mor e secur e.   The const ant  obj ect i ve of  
l egi s l at i on and j ur i spr udence i s t o assur e l i t i gant s 
f ul l  pr ot ect i on f or  al l  subst ant i ve r i ght s i nt ended t o 
be af f or ded t hem by t he j ur i sdi ct i on i n whi ch t he 
r i ght  i t sel f  or i gi nat es.  .  .  .  [ I ] n t r y i ng t hi s case 
t he st at e cour t  was bound t o pr oceed i n such manner  
t hat  al l  t he subst ant i al  r i ght s  of  t he par t i es under  
cont r ol l i ng f eder al  l aw woul d be pr ot ect ed.  

I d.  at  245.  
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¶34 The Cour t  concl uded by det er mi ni ng t hat ,  as a gener al  

pr oposi t i on,  t he bur den of  pr oof  i s a subst ant i ve aspect  of  t he 

cause of  act i on.   " The r i ght  of  t he pet i t i oner  t o be f r ee f r om 

t he bur den of  pr oof  i mposed by t he Pennsyl vani a l ocal  r ul e 

i nher ed i n hi s cause of  act i on.  .  .  .  [ I ] t  was a par t  of  t he 

ver y subst ance of  hi s c l ai m and cannot  be consi der ed a mer e 

i nci dent  of  a f or m of  pr ocedur e. "   I d.  at  249.   See al so Ral ei gh 

v.  I l l .  Dept .  of  Revenue,  530 U. S.  15,  20- 21 ( 2000)  ( " Gi ven i t s 

i mpor t ance t o t he out come of  cases,  we have l ong hel d t he bur den 

of  pr oof  t o be a ' subst ant i ve'  aspect  of  a c l ai m. " )  ( c i t i ng 

Di r . ,  Of f i ce of  Wor ker s '  Comp.  Pr ogr ams v.  Gr eenwi ch Col l i er i es,  

512 U. S.  267,  271 ( 1994) ;  Di ck v.  N. Y.  Li f e I ns.  Co. ,  359 U. S.  

437,  446 ( 1959) ;  and Gar r et t ,  317 U. S.  at  249) .   Thus,  because 

t he bur den of  pr oof  i s subst ant i ve and t he cause of  act i on ar ose 

under  f eder al  l aw,  t he Cour t  hel d t hat  t he l ower  f eder al  bur den 

of  pr oof  appl i ed.   I d.    

¶35 Thi s case di f f er s f r om Gar r et t  i n t wo r espect s.   

Fi r st ,  t he cause of  act i on ar i ses under  a f eder al  c i v i l  r i ght s 

st at ut e and not  a f eder al  admi r al t y st at ut e.   Second,  t he st at e 

cour t  i mpr oper l y shi f t ed t he bur den of  pr oof  f r om t he def endant  

t o t he pl ai nt i f f ,  as opposed t o appl y i ng t he wr ong bur den.   

However ,  we see no r eason why t he pr i nci pl es el i c i t ed i n Gar r et t  

shoul d not  appl y wi t h equal  v i gor  t o a § 1983 excessi ve f or ce 

cause of  act i on i n st at e cour t  wher e a hei ght ened bur den of  

pr oof  was i mposed on t he pl ai nt i f f .   See Fel der ,  487 U. S.  at  138 

( " [ W] her e st at e cour t s ent er t ai n a f eder al l y cr eat ed cause of  

act i on,  t he ' f eder al  r i ght  cannot  be def eat ed by t he f or ms of  
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l ocal  pr act i ce. ' " )  ( quot i ng Br own v.  West er n Ry.  of  Al a. ,  338 

U. S.  294,  296 ( 1949) ) .    

¶36 Thus,  t he bur den of  pr oof  i s a subst ant i ve aspect  of  

t hi s § 1983 cl ai m.   See Ral ei gh,  530 U. S.  at  20- 21.   As such,  

when t he ci r cui t  cour t  exer ci sed i t s concur r ent  j ur i sdi ct i on 

over  t he f eder al l y cr eat ed cause of  act i on,  i t  was r equi r ed 

under  t he Supr emacy Cl ause t o i nst r uct  t he j ur y on t he l ower  

bur den of  pr oof ,  a c l ear  at t r i but e of  a § 1983 cause of  act i on.    

¶37 However ,  even i f  t he bur den of  pr oof  wer e not  a 

subst ant i ve aspect  of  t he cause of  act i on,  f eder al  l aw woul d 

st i l l  pr eempt  Wi sconsi n l aw i n t hi s i nst ance because a hi gher  

bur den of  pr oof  i s i nconsi st ent  wi t h § 1983' s pur poses of  

compensat i on and det er r ence.   I n ot her  wor ds,  t he hi gher  bur den 

of  pr oof  ut i l i zed i n st at e t or t  l aw causes of  act i on i s not  

" consi st ent  wi t h t he goal s of  t he f eder al  c i v i l  r i ght s l aws,  

[ and]  i nst ead ' " st and[ s]  as an obst acl e t o t he accompl i shment  

and execut i on of  t he f ul l  pur poses and obj ect i ves of  

Congr ess. " ' "   Fel der ,  487 U. S.  at  138 ( quot i ng Per ez v.  

Campbel l ,  402 U. S.  637,  649 ( 1971)  ( quot i ng Hi nes v.  Davi dowi t z,  

312 U. S.  52,  67 ( 1941) ) ) .    

¶38 I n Fel der ,  t he Cour t  hel d t hat  Wi sconsi n' s not i ce of  

c l ai m st at ut e was pr eempt ed by f eder al  l aw i n § 1983 act i ons i n 

st at e Cour t .   I d.  at  138.   The Fel der  cour t  not ed t hat  under  t he 

Supr emacy Cl ause,  " ' t he r el at i ve i mpor t ance t o t he St at e of  i t s  

own l aw i s not  mat er i al  when t her e i s a conf l i c t  wi t h a val i d 

f eder al  l aw, '  f or  ' any st at e l aw,  however  c l ear l y wi t hi n a 

St at e' s acknowl edged power ,  whi ch i nt er f er es wi t h or  i s cont r ar y  
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t o f eder al  l aw,  must  y i el d. ' "   I d.  ( quot i ng Fr ee v.  Bl and,  369 

U. S.  663,  666 ( 1962) ) .   Wi t h t hi s concept  i n mi nd,  t he Cour t  

ul t i mat el y hel d t he f ol l owi ng:  

Because t he not i ce- of - c l ai m st at ut e at  i ssue her e 
conf l i c t s i n bot h i t s pur pose and ef f ect s wi t h t he 
r emedi al  obj ect i ves of  § 1983,  and because i t s 
enf or cement  i n such act i ons wi l l  f r equent l y and 
pr edi ct abl y pr oduce di f f er ent  out comes i n § 1983 
l i t i gat i on based sol el y on whet her  t he c l ai m i s 
asser t ed i n st at e or  f eder al  cour t ,  we concl ude t hat  
t he st at e l aw i s  pr e- empt ed when t he § 1983 act i on i s 
br ought  i n st at e cour t .    

I d.   Thus,  under  t he Fel der  anal ysi s we now anal yze whet her  a 

hi gher  bur den of  pr oof  i n t hi s cont ext  i mper mi ssi bl y i nt er f er es 

i n i t s pur pose and ef f ect s wi t h t he r emedi al  obj ect i ves of  

§ 1983 or  i s out come- det er mi nat i ve.    

¶39 Sect i on 1983 or i gi nat ed i n § 1 of  t he Ci v i l  Ri ght s Act  

of  1871. 9  Pat sy v.  Bd.  of  Regent s of  Fl a. ,  457 U. S.  496,  503 

( 1982) .   " The 1871 Congr ess i nt ended § 1 t o ' t hr ow open t he 

door s of  t he Uni t ed St at es cour t s '  t o i ndi v i dual s who wer e 

t hr eat ened wi t h,  or  who had suf f er ed,  t he depr i vat i on of  

const i t ut i onal  r i ght s[ . ] "   I d.  at  504 ( quot i ng Cong.  Gl obe,  42d 

Cong. ,  1st  Sess. ,  App.  46 ( 1871)  ( r emar ks of  Rep.  Lowe) ) .   

I ndeed,  " [ t ] he ver y pur pose of  § 1983 was t o i nt er pose t he 

f eder al  cour t s bet ween t he St at es and t he peopl e,  as guar di ans 

of  t he peopl e' s  f eder al  r i ght s——t o pr ot ect  t he peopl e f r om 

unconst i t ut i onal  act i on under  col or  of  st at e l aw,  ' whet her  t hat  

                                                 
9 Act  of  Apr .  20,  1871,  ch. 22,  § 1,  17 St at .  13 ( " An Act  t o 

enf or ce t he Pr ovi s i ons of  t he Four t eent h Amendment  t o t he 
Const i t ut i on of  t he Uni t ed St at es,  and f or  ot her  Pur poses. " ) .    
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act i on be execut i ve,  l egi s l at i ve,  or  j udi c i al . ' "   Mi t chum v.  

Fost er ,  407 U. S.  225,  242 ( 1972)  ( quot i ng Ex par t e Vi r gi ni a,  100 

U. S.  339,  346 ( 1879) ) .   " Thus,  § 1983 pr ovi des ' a uni quel y 

f eder al  r emedy agai nst  i ncur si ons .  .  .  upon r i ght s secur ed by 

t he Const i t ut i on and l aws of  t he Nat i on, '  Mi t chum,  407 U. S.  at  

239,  and i s t o be accor ded ' a sweep as br oad as i t s l anguage. '   

Uni t ed St at es v.  Pr i ce,  383 U. S.  787,  801 ( 1966) . "   Fel der ,  487 

U. S.  at  139.     

¶40 Wi t h t hi s br oad sweep,  § 1983 seeks t o " det er  st at e 

act or s f r om usi ng t he badge of  t hei r  aut hor i t y t o depr i ve 

i ndi v i dual s of  t hei r  f eder al l y guar ant eed r i ght s and t o pr ovi de 

r el i ef  t o v i ct i ms i f  such det er r ence f ai l s. "   Wyat t  v.  Col e,  504 

U. S.  158,  161 ( 1992)  ( c i t i ng Car ey v.  Pi phus,  435 U. S.  247,  254-

57 ( 1978) ) .   The Supr emacy Cl ause ensur es t hat  any st at e l aw 

f or ms,  pr act i ces,  and pr ocedur es t hat  i nt er f er e wi t h t hese 

pur poses of  t he f eder al  c i v i l  r i ght s l aw ar e pr eempt ed.   See 

Fel der ,  487 U. S at  138.   The Supr eme Cour t ,  i n t ur n,  c l osel y 

scr ut i ni zes any pol i cy t hat  under mi nes t he r emedi al  pur pose of  

§ 1983.   See Cr awf or d- El ,  523 U. S.  at  594- 95 ( r ej ect i ng t he 

i mposi t i on of  a hei ght ened bur den of  pr oof  i n a § 1983 act i on by 

an i nmat e al l egi ng an i nt er f er ence wi t h t he r i ght  of  access t o 

t he cour t s agai nst  a pr i son of f i c i al ) .   I ndeed,  t he Cr awf or d- El  

Cour t  r ecogni zed t hat  " t he hei ght ened st andar d of  pr oof  di r ect l y  

l i mi t s t he avai l abi l i t y  of  t he r emedy. "   I d.  at  595 n. 16.   I f  a 

f eder al  cour t  i s  not  at  l i ber t y t o under mi ne t he r emedi al  

pur poses of  § 1983 t hr ough a hei ght ened bur den of  pr oof ,  we 
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concl ude t hat  t he Supr emacy Cl ause pr eempt s our  st at e cour t s  

f r om i mposi ng a hi gher  bur den of  pr oof  i n § 1983 act i ons.    

¶41 Anot her  aspect  of  t he Fel der  Cour t ' s  pr eempt i on 

anal ysi s concer ned whet her  t he st at e l aw was out come-

det er mi nat i ve i n § 1983 l i t i gat i on dependi ng on whet her  t he 

act i on was br ought  i n st at e or  f eder al  cour t .   Fel der ,  487 U. S.  

at  138.   The Cour t  det er mi ned t hat  Wi sconsi n " may not  al t er  t he 

out come of  f eder al  c l ai ms i t  chooses t o ent er t ai n i n i t s cour t s 

by demandi ng compl i ance wi t h out come- det er mi nat i ve r ul es t hat  

ar e i nappl i cabl e when such cl ai ms ar e br ought  i n f eder al  cour t . "   

Fel der ,  487 U. S.  at  152.   I n ot her  wor ds,  " [ a]  l aw t hat  

pr edi ct abl y al t er s t he out come of  § 1983 cl ai ms dependi ng sol el y  

on whet her  t hey ar e br ought  i n s t at e or  f eder al  cour t  wi t hi n t he 

same St at e i s obvi ousl y i nconsi s t ent  wi t h [ t he]  f eder al  i nt er est  

i n i nt r ast at e uni f or mi t y. "   I d.  at  153.   See al so,  Cast eel  v.  

Vaade,  167 Wi s.  2d 1,  13,  481 N. W. 2d 277 ( 1992) .    

¶42 Al t hough we concl ude t hat  a hi gher  bur den of  pr oof  i n 

st at e cour t  i n t hi s i nst ance may not  necessar i l y  af f ect  t he 

out come of  ever y case,  i t  does di sr upt  t he f eder al  i nt er est  i n 

uni f or mi t y.   Fur t her mor e,  al l owi ng di f f er ent  bur dens of  pr oof  

f or  t he same act i on,  based sol el y on wher e t he act i on i s 

br ought ,  woul d be di scr i mi nat or y agai nst  Wi sconsi n pl ai nt i f f s,  

and woul d,  i n ef f ect ,  v i ol at e t he pur poses of  § 1983.    

¶43 Thus,  even i f  we set  asi de t he f act  t hat  t he bur den of  

pr oof  i s a subst ant i ve aspect  of  t he cause of  act i on,  when we 

consi der  t he pur poses and obj ect i ves of  t he f eder al  c i v i l  r i ght s 

l aw,  t he appl i cat i on of  t he hi gher  bur den of  pr oof  i n st at e 
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cour t  act i ons i n t hi s par t i cul ar  cont ext  i s  i nconsi st ent  wi t h 

§ 1983 and i s t her ef or e pr eempt ed under  t he Supr emacy Cl ause.    

¶44 Fi nal l y,  we must  det er mi ne t he appr opr i at e r emedy i n 

t hi s case.   Thi s cour t ' s  deci s i on i n Bengst on v.  Est es,  i s  

c l ear :  

I n Car l e v.  Nel son,  145 Wi s.  593,  130 N. W.  467 ( 1911) ,  
we sai d t hat  a par t y upon whom an i nst r uct i on has cast  
a gr eat er  bur den t han t he l aw r equi r es can j ust l y 
compl ai n t her eof  when t he answer  i s unf avor abl e t o hi m 
and an er r oneous i nst r uct i on as t o t he bur den of  pr oof  
upon a mat er i al  i ssue must  be deemed t o af f ect  t he 
subst ant i al  r i ght s of  t he par t y.   We adher ed t o t hi s 
pr i nci pl e i n Hei neman v.  Ol d Nat .  Bank,  157 Wi s.  289,  
147 N. W.  360 ( 1914) ,  and r eaf f i r m i t  now.    

Bengst on v.  Est es,  260 Wi s.  595,  600,  51 N. W. 2d 539 ( 1952) .   We 

agai n f ol l ow t hi s pr i nci pl e her e.   I n t hi s case,  however ,  t he 

cour t  pr oper l y i nst r uct ed t he j ur y on t he l ower  bur den of  pr oof  

i n det er mi ni ng t he amount  of  damages.   Thus,  t her e i s no basi s  

f or  gr ant i ng t he pl ai nt i f f  a new t r i al  f or  damages,  and we 

r emand sol el y on t he i ssue of  l i abi l i t y . 10   

V 

¶45 I n sum,  we concl ude t hat  t he Supr emacy Cl ause of  t he 

Uni t ed St at es Const i t ut i on r equi r es Wi sconsi n cour t s t o appl y 

t he l owest  bur den of  pr oof ——pr eponder ance of  t he evi dence——i n 

ci v i l  r i ght s act i ons under  42 U. S. C.  § 1983,  al l egi ng excessi ve 

                                                 
10 Al t hough Shaw di d not  obj ect  t o t he j ur y ' s damage awar d 

i n t he t r i al  cour t ,  she now asks t hi s cour t  t o r emand on al l  
i ssues,  i ncl udi ng damages,  i n t he i nt er est s of  j ust i ce.   Because 
we bel i eve t he i ncr eased bur den of  pr oof  on l i abi l i t y  di d not  
af f ect  t he amount  of  damages awar ded t o t he pl ai nt i f f  f or  her  
i nj ur i es,  we do not  r emand on t hi s i ssue.  
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use of  f or ce by pol i ce per sonnel .   As such,  we r ever se t he or der  

and j udgment  of  t he c i r cui t  cour t ,  and r emand f or  a new t r i al  on 

t he i ssue of  l i abi l i t y .  

By the Court.—The ci r cui t  cour t  i s  r ever sed,  and t he cause 

i s r emanded f or  f ur t her  pr oceedi ngs consi st ent  wi t h t hi s  

opi ni on.    
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